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('cf) Date of issue

21.04.2023

Arising out of Order-In-Original No. 78/AC/DEM/MEH/ST/Masum/2021-22 dated

(s) 18.03.2022 passed by the Assistant Commissioner, . CGST, Division-Mehsana,

Gandhinagar Commissionerate

6!9l&ictictl c\iT rfTli' :m-{ -qm I
M/s Zaheer Tours & Travels (Prop.-Masumbhai Rasulbhai

(-=cf) Name and Address of the Nagalpura), Kheralu., Kesimpa, Vadnagar, Mehsana,

Appellant Gujarat-384325

0

Rt&fa< zr£ta-.sn2gr srigr gra aar ?t agr sear ah 7fa zaf@tfaRt# aaTg +T TT
rf@2rat#t zr{ta rrar gtewr near rgrmmar z, #arf ta smr ah fasgtmarel
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

wraat mardurma:
Revision application to Government of India:

(1) ht 3graa gr# sf@fr, 1994 Rt arr saaRt aarg nuataii qtm arrt
3q-en h qrspa eh iasfagrurmar zrl aRaa, ma+al, fa +iarz, us+a fer,
tft if, sf7aa tr +ra, ir@, &fl«: 110001 tfls1ftare:

A revision application lies to the Under Secretary , to the 'Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

35 ibid: -
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sari n ztma 4r 7far?hrs&z
In case of any loss of goods where the loss occur in transit from a factory to a

house or to another factory or from one warehouse to another during the course
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of processing of the goods in a warehouse or in storage whether in a factory or in a

warehouse.

(<sr) sa a argfr re u #gr ii HlltRla '4=fR i:rtm l=!TTf % ftjf,ql-{101 ii"~~~ l=!TTf i:rt

\'.l ,9 (a gabRaza ifmsqh arzfrrg nr7gr H 4 tRl a ~I

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(+) z4Rt«asmrma fgRrtTw %~(~m WR c!TT) mfumT rrmr gt
In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

('Ef) atRli=r 3araa t star re ?rat fu Rt z4flaRz cfil"&z#i arr its
err uifr eh gal Rt cfi ~, ~ % mu "9Tfta" cfl" ~ i:rt m G1R if fa af2far (i 2) 1998

mu 109rfaf l"fCl; w,
· Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) 4# sgrar gar (ft«) Rural, 2001 a fa 9siafa aRf ma in sg-8&r ()
1fa t, fa zr 4fasat ha ftaRl a fazga-sr visf srr?gr cl?t" if-if
~% m~ mcf 3fflrf fat star afgq sh Tr a1at < mrer gfhf siasia mu 35-~ if
eaffaRt ah rat aararer et-6 ran ft #fa sf ztfr rfe

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rf@a shahrzr sgt iaua v4 aTasq?3ata 2tatst 20o/- fir zpralr ft
srt sit uaztin umarestargt at 1 ooo/ - frRtr rat ftsrt

The revision application shall be accompanied by a fee of Rs.200 /- where the 0
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

flat gr«a, a{hr sqra grenuiara ar4Rn rnntf@lawa fa sf:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) h€tr sgtaa grca sf@fr, 1944 ft err 35-40/35-z # siafa:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) sffaa qRka aarg star # zarar fr zf, aft tar gr#, fir
'3 ,q Ia gcem vi aatac sf]q nrznf@law ('IBRc) f7 uf@aa 2fr ffmr, srzaarala 2nd lTTm,

agr? ra, suar, tzar, Tzar4la-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
panied against (one which at least should be accompanied by a fee of
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Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) zfe zr a2gr#&q am?git mrarr@tar z at r@taq-sitar h fuR mr ratrsrg
rfrmar rfeg s asr zt gu sf fa far &t#f aa h fr znferfa sf«la
anatferawr Rt ua zRt zur a{tr rattu3a#zrmart

In case of the order covers a number of order-in-Original, fee for each 0.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) rlj I l! tt4 tea 2f2fa 1970 zrn ff@era #Rtgt -1 a siafa faff fag {ar 3n
3maaa zr q«amt?gr znf@fa Rufa uf@rat a an2gr tr@a Rt ua #Raus6.50 #k 4r 1r
gen fezat@trRu

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) z it iif@ +ut #t Ria0ra qrmm c1?1- it ft sat saffa farwt ? it fir
gr«a, hr 3grar green qiat# zrfl +utan1f@aw (4riff@n) f71, 1982 if" f.:litcr ~I

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) flat at«a, ala star gen vi ata zrfr +anrzarf@2lwT (Ree) uh ,fr s~ht eharr
if i:fidoll+-till (Demand)~ zy (Penalty) cnT 10%a sat near srfaf ?l zai,zrf@raarqf sar
10~~ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)
a{ta3re grcn sit hara # iaf, grR@a ~tr afar Rt "+-!Bf (Duty Demanded) I

(1) sis (Section) 11D ?h az«fafRa ff?r;
(2l mr~~~ c1?1- uw:r;
(3) adfeznita fur 6 aga ?ruf

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have. to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6 )(i) <amgr # 7fa zfh f@raw h arr uzi green srrar gca ar ave fa ell ReaztitRu
10% 4atr sit sgta are fa(Ra zt aaave@ 10% pram Rt sr a#fr ?l
In view of above, an appeal against this order shall lie before the Tribunal on

ent of 10% of the d_uty demanded where duty or duty and penalty are in dispute,
1.alty, where penalty alone is in dispute."
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4fr s?gt / ORDER-IN-APPEAL

M/s. Masumbhai Rasulbhai Nagalpura [Proprietor of M/s Zaheer Tours &

Travels], 1, Vikram Shopping Centre, College Road, Vadnagar, Distt : Mehsana, PIN

383430 [Present address:- Kheralu, Kesimpa, Vadnagar, Mehsana, PIN-384325]

(hereinafter referred to as the "appellant") have filed the present appeal against

Order-In-Original No. 78/AC/DEM/MEH/ST/Masum/2021-22, dated 18.03.2022

(hereinafter referred to as the "impugned order"), issued by Assistant

Commissioner, CGST & C.Ex. Division- Mehsana Commissionerate-Gandhinagar

(hereinafter referred to as the "adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant were holding Service

Tax Registration No. AGVPN1322MSD001 for providing taxable services. As per the

information received from the Income Tax department, discrepancies were observed

in the total income declared in Income Tax Returns/Form 26AS, when compared with

Service Tax Returns of the appellant for the period FY. 2016-17. 1n order to verify the 0
said discrepancies as well as to ascertain the fact whether the appellant had

discharged their Service Tax liabilities during the FY. 2016-17, letter / e-mail dated

21.05.2020 and 02.07.2020 were issued to them by the department. The appellant

failed to file any reply to the query. It was also observed by the Service Tax authorities

that the appellant had declared "NIL" taxable value in their Service Tax Returns for the

relevant period. It was also observed that the nature of services provided by. the

appellant were covered under the definition of 'Service' as per Section 65B(44) of the

Finance Act, 1994,and their services were not covered under the 'Negative List' as per

Section 66D of the Finance Act, 1994. Further, their services were not exempted vide

the Mega Exemption Notification No. 25/2012-S.T., dated 20.06.2012 (as amended). O
Hence, the services provided by the appellant during the relevant period were

considered taxable.

3. In the absence of any other available data for cross-verification, the Service Tax

liability of the appellant for the FY. 2016-17 was determined on the basis of value of

difference between 'Sales of Services under Sales/Gross Receipts from Services (Value

from ITR)' as provided by the Income Tax department and the 'Taxable Value' shown
t

in the Service Tax Returns for the relevant period as per details below:

Period

2016-17

TABLE (Amount in "Rs.")

Taxable Value Taxable Value Difference of Rate of Service Service Tax
as per Income declared in Value Tax [Including Demanded

Tax data ST-3 Return Cess
1,06,08,000 0 1,06,08,000 15% 15,91,200

- ., <,

>·)--·e
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4. The appellant were issued a Show Cause Notice vide F.No.V.ST/11A-192/

Masumbhai Rasulbhai/2020-21, dated 18.08.2020, wherein it was proposed to:

> Demand and recover Service Tax amount of Rs. 15,91,200/- under the proviso to

Section 73 (1) of the Finance Act, 1994 along with interest under Section 75 of the

Finance Act,1994;

> Impose penalty under Section 77(2), 77C and 78 of the Finance Act, 1994.

5. The said Show Cause Notice was adjudicated ex-parte vide the impugned order

wherein:

> Demand of Service Tax amount of Rs. 15,91,200/- was confirmed under the

proviso to Section 73 (1) of the Finance Act, 1994;

► Interest was imposed to be recovered under section 75 of the Finance Act, 1994;

0 ► Penalty amounting to Rs. 15,91,200/- was imposed under Section 78 of the

Finance Act, 1994;

► A penalty of Rs. 10,000/- under Section 77(2) of the Finance Act, 1994 was also

imposed.

► A penalty @ Rs.200/- per day till the date of compliance or Rs. 10,000/

whichever is higher under Section 771) c) of the Finance Act, 1994 was also

imposed.

► Option was given for reduced penalty vide clause (ii) of the second proviso to

Section 78(1) of the Finance Act, 1994.

4. Being aggrieved with the impugned order, the appellant have filed the

0 present appeal on merits along with application for condonation of delay.

5. Personal hearing in the matter was held on 17.04.2023. Shri Varis V. Isani,..
Advocate, appeared as authorized representative of the appellant. He reiterated

submissions made in application for condonation of delay.

6. I have gone through the facts of the case, submissions made in the Appeal

Memorandum and the application for condonation of delay. In their application for

condonation of delay, the appellant have· submitted the reasons for the delay as

under :

► The adjudicating authority has passed the impugned order on 18.03.2022

which was received by them on 22.03.2022. The appellant was supposed to

file the appeal within 60 days from the date of receipt of the order i.e. on or

before 21.05.2022. However, the said appeal was filed on 22.08.2022 which

as delayed by 3 months, hence, filed after prescribed period of limitation .
i

he appellant had asked their local consultant to file appeal but he did not file

ppeal on time and later, handed back them the documents, without filing
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appeal. The appellant went for Haj Pilgrimage during the month of June-July,

2022. On returning from the Haj Pilgrimage in August, 2022 they came to

know about non filing of the appeal. Due to that reason, they could not file

appeal on time. The relied upon several case laws in support of their

contention to condone the delay.

7. It is observed from the records that the present appeal was filed by the

appellant on 25.08.2022 against the impugned order dated 18.03.2022, which the

appellant claimed to have received on 22.03.2022. Thus, there is a delay of three

months and three days in filing the present appeal beyond the time-limit as per the

provisions of Section 85 of the Finance Act, 1994.

7.1 In terms of Section 85 of the Finance Act, 1994, an appeal before the

Commissioner (Appeals) is to be filed within a period of two months from the

receipt of the order being appealed. Further, the proviso to Section 85 (3A) of the

Finance Act, 1994 allows the Commissioner (Appeals) to condone delay and allow a ()

further period of one month, beyond the two month allowed for filing of appeal in

terms of Section 85 (3A) of the Finance Act, 1994, if he is satisfied that the appellant

was prevented by sufficient cause from presenting the appeal within the aforesaid

period of two months. Since the appeal in the instant case has been filed beyond this

further period of one month, this authority is not empowered to condone delay in

filing of appeal beyond the period of one month as per the proviso to Section 85

(3A) of the Finance Act, 1994.

8. My above view also finds-support from the following judgments :

(i) The Hon'ble Supreme Court in the case ofSingh Enterprises reported at 2008

(221) E.L.T.163 (S.C.) has held as under:

"8. •The proviso to sub-section (1) of Section 35 makes the position

crystal clear that the appellate authority has no power to allow the

appeal to be presented beyond the period of30 days. The language used

makes the position clear that the legislature intended the appellate

authority to entertain the appeal by condoning delay only upto 30 days

after the expiry of 60 days which is the normal period for preferring

appeal. Therefore, there is complete exclusion of Section 5 of the

Limitation Act. The Commissioner and the High Court were therefore

justified in holding that there was no powerto condone the delay after the

xpiry of30 days period."

0
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(ii) The decision of the Apex Court Judgment has also been relied upon by the

Hon'ble Tribunal, Ahmedabad in the case of Zenith Rubber Pvt. Ltd. Vs.

Commissioner of Central Excise and Service Tax, Ahmedabad - 2014 (12) TMI 1215

- CESTAT, Ahmedabad. In the said case, the Hon'ble Tribunal has held that:

"5. It is clear from the above provisions of Section 85(3A) of the
Finance Act, 1994 that Commissioner (Appeals) is empowered to
condone the delay for a further period of one month. The Hon'ble
Supreme Court in the case of Singh Enterprises (supra) held that
Commissioner (Appeals) has no power to condone the delay beyond
the prescribed period. In our considered view, Commissioner
(Appeals) rightly rejected the appeal following the statutory
provisions of the Act. So, we do notfind any reasons to interfere in the
impugned order. Accordingly, we reject the appeal filed by the
appellant."

9. By respectfully following the above judgments & provisions of law, I hold that

this appellate authority cannot condone the delay beyond the period as prescribed

under Section 85 of the Finance Act, 1994. Thus, the appeal filed by the appellant is

required to be dismissed on the grounds of limitation as not filed within the

prescribed time limit. I do not discuss the issue involved in the appeal on merits of

the case and on the decision taken by the adjudicating authority vide the impugned
order.

10. In view of the above discussion and findings, I reject the present appeal filed

by the appellant as being barred by limitation.

The appeal filed by the appellant stands disposed of in aL::::--·-
-·goopl,o3..

(Akhilesh Kumar)
Commissioner (Appeals)

Date: 20.04.2023.

(Aja {umar Agarwal)
Assistant Commissioner [In-situ] (Appeals)
Central Tax, Ahmedabad.
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BY RPAD I SPEED POST

To,
M/s. Masumbhai Rasulbhai Nagalpura
[Proprietor of M/s Zaheer Tours & Travels],
Kheralu, Kesimpa, Vadnagar,
Distt: Mehsana, PIN-384325, Gujarat.

Copy to:

1. The Principal Chief Commissioner, CGST & C.Ex., Ahmedabad Zone.

2. The Principal Commissioner, CGST & C.Ex., Commissionerate : Gandhinagar.

3. The Assistant Commissioner, CGST & C.Ex., Division-Mehsana, Commissionerate:

. Gandhinagar.

4. The Superintendent (System), CGST, Appeals, Ahmedabad. (for uploading the

9A)
5Guard File.

6. P.A. File.


